Preparing for the Unexpected

Your estate plan needs a strategy for managing health care issues.

by Alexandra Armstrong, CFP® & Christopher Rivers, CFP® CRPC®
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Over the last two months we
covered the building blocks of

a comprehensive estate plan,
focused on the pieces related to
your financial affairs, creating
wills and trusts. This month we
turn our attention to the various
considerations surrounding
your health care wishes and
decision-making. It can be dif-
ficult to think about your own
incapacity, but it's important to plan for the unexpected.
As President Kennedy said in his 1962 State of the Union
address, “the time to repair the roof is when the sun is
shining."

LIVING WILLS

A living will sounds like a combination of a living trust
and a will, but it isn't. This legal document is used to
instruct physicians and family members of your wishes
regarding medical care in case of a terminal illness or
injury if you are unable to do so. It enables you to state in
advance whether to withhold or withdraw treatment if
you're a candidate for life support and are considered
terminal. You can also specify which particular treat-
ments you do or don't want for pain management, pallia-
tive care and life-saving measures.

Note that a living will is not the same as and cannot
take the place of a do-not-resuscitate (DNR) order. A
DNR is a medical order, included in your medical records
and written by a health care provider (at your request),
instructing caregivers not to do CPR if your heart stops or
if you stop breathing.

Aliving will serves both as a legal document and as
a supplement to discussions you have had with family
members to reassure them of what you want done when
they're faced with difficult decisions.

A living will should specify:

1) when the living will becomes effective

(the triggering events or conditions);
2) who has the decision-making power;
3) which treatments are, or aren't, to be withheld.

Copies should be given to your attorney, appropriate
family members and your physician. There are many
provisions within a living will for specific medical
treatments, so it’s very important that you express your
wishes are clearly as possible.

In some states, the living will and the health care

power of attorney (see next section) are combined into
one document called an advance medical directive, but
aliving will may also be a separate document. The regu-
lations regarding living wills differ from state to state, so
it's important to work with an estate-planning lawyer in
your state of residence to prepare this document. It’s also
a good idea to check your hospital’s policies to determine
what documents they require.

POWERS OF ATTORNEY

The will, living trust and living will are important pri-
mary components of your estate plan. In addition, we rec-
ommend you have two durable powers of attorney (POA):
one to cover your health care directives and another to
handle your financial affairs. In each instance you are
legally appointing someone to make decisions on your
behalf. You may want the same person to have both POAs
or you may want to appoint two different people.

HEALTH CARE POWER OF ATTORNEY

The health care POA enables you to provide guidelines
and instructions about the extent of medical care and
intervention you'd want under various circumstances.
This may also be referred to as a health care proxy. This
POA is more flexible than a living will since it allows for
advance directives covering a range of personal health
care decisions, not just decisions regarding life-sustain-
ing procedures.

A durable power of attorney for health care can autho-
rize access to medical records and assign responsibility
for decisions regarding diagnostic procedures, specific
treatments, pain relief, the right to employ or discharge
medical providers and authorization for admission to or
discharge from medical facilities. A “durable” POA means
that it will be effective if your physical or mental condi-
tion makes it impossible for you to understand, make
or communicate an informed decision about providing,
withholding or withdrawing treatment.

In this document you'd also appoint someone to act on
your behalf. For example, the person you name would be
able to talk with your doctors and nurses about your care.
It's very important to have someone represent you in
this capacity. Today, doctors and hospitals have to follow
strict privacy rules designed to protect personal informa-
tion, but the unintended side effect is that without your
written consent, they may not be able to discuss your
condition with your loved ones.

In your health care POA you can describe what quality
of life is acceptable to you, thus relieving your family and
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friends of the burden of making these difficult decisions.

Today, most hospitals require that you have one of
these in place before undergoing an operation. In some
states, the individual designated for this responsibility
must sign an affidavit stating that he or she will in no way
financially benefit from your demise.

ADVANCE MEDICAL DIRECTIVE

As referenced earlier, rather than having a health care
POA and a living will, some lawyers prefer to draft an
advance medical directive, which combines the two into
a single document. Here again, each state has its own
advanced directive forms which may not always be
accepted in another state. At the risk of repeating our-
selves, it's important to update all of your documents if
you move to a new state.

HIPAA WAIVER OF AUTHORIZATION

The Health Insurance Portability and Accountability Act
(HIPAA) requires doctors and other medical personnel
to abide by strict privacy rules. Therefore, in addition to
the estate documents you currently have, we suggest you
execute a HIPAA waiver. A HIPAA waiver allows you to
name those individuals, such as family members, with
whom you authorize your doctors and nurses to discuss
your condition and your care. A HIPAA waiver doesn't
grant an individual the authority to make health care
decisions on your behalf; only the health care power of
attorney does that.

DURABLE FINANCIAL POWER OF ATTORNEY

A durable financial POA allows a person whom you have
designated to act on your behalf when handling your
financial affairs. This person may be called your agent or
your attorney-in-fact. A financial POA is particularly use-
ful to have should you be traveling or become incapaci-
tated. Be aware, however, that some banks and brokerage
firms require that you complete their particular form
rather than a general power of attorney form.

You retain the right to modify or revoke the power at
any time. A standing durable power of attorney becomes
effective as soon as you sign the document; a springing
durable power of attorney becomes effective under con-
ditions specified in your document. A durable power of
attorney always ends at your death.

Note that a durable POA doesn't provide your
attorney-in-fact with the ability to make decisions with
regard to assets that are held in a trust. Only a trustee or
co-trustee has the legal right to do that. If you're unable
to make financial or medical decisions and haven't given
anyone your POA, a family member may have to petition
the court to appoint a guardian for you.

CHOOSE YOUR POAS WISELY

Selecting a person to give your POA for health care and/
or for financial affairs is an important decision. Make
sure you name someone you trust to act as you would if
you were able to do so. For the durable power of attorney
for health care, this is particularly important, as you need

The person you name would be able
to talk with your doctors and nurses
about your care.

to select someone who copes well in stressful situations
and isn't intimidated by physicians and other medical
personnel. Similarly, your financial POA should be some-
one who has exhibited smart financial decision-making
in their own life. Above all, make sure that this person
understands and agrees to serve as your POA. He or she
may not want the responsibility!

CONCLUSION

In summary, we think that all six of these documents —
will, living trust, living will, financial and health care
POAs and HIPA A waiver — are essential components of
your estate plan. It's best to meet with your estate-plan-
ning lawyer to prepare or to update your documents
before you need them. Usually, your estate-planning
attorney keeps a copy, but it's good to give a copy to the
people who have the authority to act on your behalf. If
you keep copies in your physical or computer files, make
sure that your family members know how to access them.
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